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United States Bankruptcy Court
Eastern Didtrict of Michigan
Southern Division

Inre
Jeffery B. Feldman, Case No. 03-49726-R
Debtor. Chapter 7

Opinion Regarding Debtor’ s Motion for Sanctions

This matter is before the Court on a motion for sanctions filed by the debtor, Jeffery Feldman,
against Credit Acceptance Corp. and its attorney, Howard Alan Katz, for violation of the automatic say.
Katzfiled an objection, but CAC did not. The Court conducted a hearing on October 27, 2003, and took

the matter under advisement.

l.

On October 8, 2001, CAC filed acallection action against Feldman and on December 3, 2001,
obtained a default judgment. On January 27, 2003, CAC served a writ of garnishment on Feldman’'s
employer, BFC Management Co. BFC operates Cheetah's, the club where Feldman worked asa D.J.
Inresponseto thewrit of garnishment, Cheetah’ s sent al etter to CAC gating that Feldman worked for tips
only so therewas no way to garnish hiswages. (See Feldman’sMation, Ex. D.) CAC then filed amotion
in state court to review the business records of the club.

Shortly thereafter, on April 4, 2003, Feldman filed a chapter 7 petition. CAC was listed as a

creditor and received notice of the bankruptcy petition. CAC proceeded with its motion against BFC to



review the business records of the club. The hearing was held on May 19, 2003. No representative for
BFC appeared. A judgment was entered againgt BFC in the amount of $3,168.65 for itsfailureto comply
with Michigan’'s garnishment laws and procedures. On June 24, 2003, a court officer executed on the
judgment and the club paid $3,309.99. Asaresult, on July 1, 2003, CAC filed asatisfaction of judgment

for Feldman.

.
Feldman contends CAC and its attorney willfully violated the automatic stay by obtaining the
garnishment judgment against Feldman’s employer and by collecting on that judgment.
Katz contends that no action was taken against Feldman after the bankruptcy was filed and that
collection was only pursued against BFC. He argues that the automeatic stay does not bar acreditor from

pursuing legd action againg an employer for its own falure to comply with state garnishment law.

I1.

Katz reiesprimarily on Kanipe v. First Tenn. Bank (InreKanipe), 293 B.R. 750 (Bankr. E.D.
Tenn. 2002), in support of his position that an action againgt the debtor’s employer does not violate the
automatic day. In Kanipe, to collect its judgment againgt the debtor, acreditor had agarnishment served
onthedebtor’ semployer on March 22, 2001. The garnishment directed the employer to disclose by April
27, 2001, whether it owed any wagesto the debtor. The employer failed to answer the garnishment. On
May 11, 2001, the debtor filed bankruptcy. However, on January 3, 2002, the creditor obtained a
conditiond judgment againgt the employer in the amount of $8,545.46. The conditiona judgment stated

that it would become fina if the employer falled to show good cause otherwise on or before March 11,



2002.

The debtor argued that the creditor’ sactionsin obtaining thejudgment againgt hisemployer violated
the discharge injunction. The creditor responded that the failure of the employer to timely answer the
garnishment established its separate liability pursuant to Tenn. Code Ann. 8§ 29-7-114, and that therefore

its collection was not an action against the debtor. The court noted that there was a split in authority on

thisissue

Id. at 758.

The court then concluded that on the facts before it, the discharge injunction was not violated

When confronted with the issue before this court, whether a judgment
creditor’ spostpetition actsagainst adebtor’ semployer for fallureto honor
a prepetition garnishment violated the discharge injunction (or automeatic
stay), the courts have disagreed. The mgority concludethat no violation
has occurred because the actions are againgt the employer solely based
on its fallure to comply with the wage deduction statutes and do not
invalve the debtor or property of the estate. See In re Schneiderman,
254 B.R. 296 (Bankr. D.D.C. 2000) (dicta); Inre Sowers, 164 B.R. 256
(Bankr. E.D. Va. 1994); Inre Waltjen, 150 B.R. 419 (Bankr. N.D. IlI.
1993); Inre Gray, 97 B.R. 930 (Bankr. N.D. 11. 1989); United Guar.
Residential Ins. Co. v. Dimmick, 916 P.2d 638 (Colo. Ct. App. 1996).
A minority of courts disagree, viewing the process as “smply an indirect
proceeding or act to collect, assess, and recover a clam againg the
debtor.” See O’ Connor v. Methodist Hosp. of Jonesboro, Inc. (Inre
O’ Connor), 42 B.R. 390, 392 (Bankr. E.D. Ark. 1984). Seealso Univ.
of Alabama Hosps. v. Warren (Matter of Warren), 7 B.R. 201, 205
(Bankr. N.D. Ala. 1980) (allowing the creditor to proceed againgt the
debtor’ semployer will undoubtedly “indirectly affect the debtor’ sjob and
future earnings and his right to earn” which is “in direct contravention of
the ‘fresh start’ provided by the Federal Bankruptcy Code’). Cf. Ganz
v. Griffith, 1996 WL 122184 (E.D. Pa. Mar.19, 1996) (court refused
to dlow postpetition action aganst garnishee as rights of garnishor in
property being attached were not established at time of bankruptcy filing).



because the prosecution of the judgment was againg the employer solely due to its falure to answer or
otherwise respond to the garnishment.

This Court rgects the holding in Kanipe and in what it describes as the mgority of the cases on
this issue.  Those cases focus on the wrong question. It is Smply irrdlevant whether the creditor's
postpetition act to obtain ajudgment againg the employer is an act to collect on the employer’s lidhility.
The relevant question under 8 362(a) iswhether that act isan act to collect on thedebtor’ sliability. Surdy
the answer to that question is yes, that act isan act to collect on the debtor’ s prepetition debt. Threefacts
make this clear.

Firgt, there would be no garnishment judgment againgt the employer absent the underlying delt.

Second, theemployer’ spayment of the garnishment judgment hastheeffect of trandferringtheclam
fromtheorigind creditor to the employer; in other words, upon payment by theemployer, the debtor would

then owe the employer on the clam. MCR 3.101(O) provides.

(1) Judgment may be entered againgt the garnishee for the payment of
money or the delivery of specific property asthefactswarrant. A money
judgment againgt the garnishee may not be entered in an amount greater
thanthe amount of the unpaid judgment, interest, and costsas stated inthe
veified gatement requesting the writ of garnishment.  Judgment for
gpecific property may be enforced only to the extent necessary to satisfy
the judgment againgt the defendant.

(2) The judgment againgt the gar nishee dischar ges the garnishee
from all demands by the defendant for the money paid or property
delivered in satisfaction of the judgment. If the garnisheeis sued by
the defendant for anything done under the provisons of these garnishment
rules, the garnishee may introduce as evidence the judgment and the
satisfeaction.



MCR 3.101(O) (emphasis added). Thus, the employer can deduct from any amount it owes the debtor
the amount it has paid to the creditor.

Third, and perhaps most important, the employer’ s payment on the garnishment judgment requires
the creditor to file a satisfaction of the judgment againgt the debtor.

Therefore, the Court concludes that the respondent’ s acts to obtain and collect on a garnishment
judgment againgt BFC were actsto enforce CAC' s claim against Feldman and that these acts violated the
automatic stay. See 11 U.S.C. § 362(a)(2) and (8)(6).

At the hearing, Feldman sought to have the money that BFC paid to CAC turned over to him
rather than to BFC, on the grounds that BFC deducted that amount from amounts it owed to Feldman.
The Court requested Feldman to file an affidavit and supporting documentation to establish these facts.
However, nothing was filed. Accordingly, the Court will order CAC to return the funds to BFC
Management.

An appropriate order will be entered.

Steven W. Rhodes
Chief U.S. Bankruptcy Judge

Entered: December 19, 2003

CC: KevinJ Elias
Jason M. Katz
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